IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
EASTERN DIVISION

JACQUELINE J. LOCKHART )
)
Plaintiff, )
)
V. ) CASE NO. 3:16-cv-461-TFM
) [wo]
NANCY A. BERRYHILL,! )
Acting Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Jacqueline Lockhart (“Plaintiff” or “Lockhart”) applied for disability insurance
benefits (“DIB”) under Title 11 of the Social Security Act (“the Act”), 42 U.S.C. 88 401 et
seq., on August 11, 2011 alleging that she became disabled on July 1, 2011. (Tr. 102). The
application was denied at the lower levels of determination. Upon a timely request, Lockhart
provided testimony at an administrative hearing held on January 28, 2013. (Tr. 15). The
hearing was held before the Honorable Maria Kusznir, U.S. Administrative Law Judge
(“ALJ”). Lockhart received a fully favorable decision from the ALJ on May 6, 2013. (Tr.
11).

In her decision, the ALJ determined that Lockhart had not engaged in substantial

gainful activity at any time relevant to her decision. (Tr. 17). The ALJ found that Lockhart

1 Nancy A. Berryhill is now the Acting Commissioner of Social Security. Pursuant to Rule

25(d) of the Federal Rules of Civil Procedure, Nancy A. Berryhill should be substituted for

Acting Commissioner Carolyn W. Colvin as the defendant in this suit. No further action needs

to be taken to continue this suit by reason of the last sentence of section 205(g) of the Social
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suffered from the following medically severe impairment: obesity, pituitary tumor removal,
migraine headaches, hypertension, depression and cognitive disorder. Despite her medically
severe impairments, the ALJ concluded that Lockhart did “not have an impairment or
combination of impairments that meets or medically equals one of the listed impairments in
20 CFC Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526)"
(Tr. 19).

Next, the ALJ determined that Lockhart had the following residual functional
capacity:

[T]o perform light work as defined in 20 CFR 404.1567(b) but she cannot
walk more than two hours in a day. From a mental perspective, the claimant
has the residual functional capacity to understand and recall simple material
but could not process detailed or complex information. The claimant could
execute simple one or two step commands, but could not follow detailed or
complex serial instructions. The claimant would show irritable distractibility if
required work in very close proximity to numerous others, but effect would
fade with exposure. The claimant’s contacts with the general public in work
situations should be brief, superficial and infrequent. The claimant could be
expected to respond adequately to direct, non-confrontational supervision.
The claimant could adapt to simple, gradual, well-explained workplace
changes. However, due to the combination of physical (obesity, migraines,
blood pressure irregularities, pituitary tumor residuals, hormonal imbalances)
and mental issues, she cannot sustain a 40-hour workweek on a regular and
continuing basis and would require more than three breaks a day and more
than two absences a month.

(Tr. 20).
Based upon the above RFC, the ALJ found that Lockhart was unable to perform any
of her past relevant work. (Tr. 22). The ALJ also found that Lockhart did not have any

acquired job skills that would transfer to other occupations within the RFC defined above.

Security Act, 42 U.S.C. § 405(qg).
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Based on the testimony of the vocational expert, the ALJ held that considering Lockhart’s
“age, education, work experience, and residual functional capacity, there [were] no jobs that
exist in significant numbers in the national economy that [she could] perform.” (Tr. 22). The
ALJ also found “that, considering the claimant’s age, education, work experience and
residual functional capacity, a finding of “disabled” is appropriate.” (Tr. 23). As such, the
ALJ determined that Lockhart had been under a disability as defined by the Social Security
Act since July 1, 2011, the alleged onset date of disability. (Tr. 23).

On July 1, 2013, however, Lockhart received a Notice of Appeals Council Action
indicating that it was reviewing the ALJ’s fully favorable decision and proposed to find that
she was not disabled. (Tr.95-99). Thereafter, Lockhart received Notice of Appeals Council
Decision Unfavorable dated August 28, 2013. In its decision, the Appeals Council found in
pertinent part, as follows:

The Administrative Law Judge found that the claimant can perform light work
as defined in 20 CFR 404.1567(b), with additional non-exertional limitations
that include, in pertinent part, that due to the combination of physical and
mental issues, she cannot sustain a 40-hour workweek on a regular and
continuing basis and would require more than three breaks a day and more
than two absences a month (Finding 5). She then found that the claimant was
disabled under the framework of Medical-Vocational Rule 202.21, 20 CFR
Part 404, Subpart P, Appendix 2 (Finding 10). Upon careful review of the
entire record, including an audit of the hearing, we conclude that substantial
evidence does not support the decision.

Substantial evidence does not support the finding that the claimant cannot
sustain a 40-hour workweek on a regular and continuing basis, that she would
require more than three breaks a day, and that she would have more than two
absences a month. The hearing decision gave substantial weight to the
November 2, 2011, psychological consultative examination performed by Lee
Stutts, Ph.D. (Exhibits 10F and Decision, page 7). During the examination
with Dr. Stutts, the claimant reported that she has not felt the same since her
surgical procedure to remove a pituitary tumor (Exhibit 10f, page 2). On
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examination, the claimant presented with a restricted affect and reported some
depressive symptoms (Exhibit 10F, pages 102). She was unable to recall the
day or date, perform serial 7s, or make change (Exhibit 10F, page 2). Dr.
Stutts estimated the claimant’s 1Q to be low average to borderline (Exhibit
10F, page 3). This assessment is consistent with a September 10, 1980
administration of the Wechsler Intelligence Scale for Children — Revised, that
assessed the claimant with a Full Scale 1Q of 76 (Exhibit 1F, page 4).

The decision also gave great weight to the November 22, 2011, mental residual
functional capacity assessment by the State agency psychiatric consultant
Samuel Williams, M.D. (Exhibit 12F and Decision page 7). Dr. Williams’
assessment was largely consistent with the residual functional capacity in the
decision, except it did not include the limitation that the claimant could not
sustain a 40-hour workweek, that she would require three breaks a day and that
she would be absent more than twice a month (Exhibit 12 F, page 3). Dr.
Williams did opine that the claimant would miss one day of work per month
because of her mental impairments (Exhibit 12 F, page 3). A review of the
record does not reveal any treatment for her mental impairments, which is
consistent with the claimant’s report to Dr. Stutts that she went to a mental
health clinic a month earlier, but did not obtain an appointment (Exhibit 10F,
page 1). Additionally, the decision does not provide any rationale supporting
the greater limitations and specifically stated with respect to the assessment of
Dr. Williams that “the evidence received into the record after the initial
determination did not provide any new or material information that would
significantly alter findings about the claimant’s functional limitations”
(Decision, page 7). Accordingly, we adopt the mental residual functional
capacity assessment completed by Dr. Williams and the limitation to light
work assessed by the Administrative Law Judge in the decision.

(Tr. 4-5). As a result, the Appeals Council’s decision became the final decision of the

Commissioner of Social Security (“Commissioner”). Id.

Thereafter, Ms. Lockhart commenced a civil action by filing a complaint in the United

States District Court for the Middle District of Alabama, Eastern Division, Civil Action No.
3:13-cv-679-TFM. (Tr. 412-425). On March 31, 2015, this Court issued a Memorandum

Opinion and Order accompanied with Final Judgment reversing and remanding the matter
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back to the Commissioner of Social Security. In the decision, the Court concluded as
follows:

“remand to the Appeals Council is proper for the Commissioner to fully

consider the Plaintiff’s testimony, make findings of credibility, and apply the

pain standard in accordance with Foote v. Chater, id., and to more fully

explain its reasons for discounting the ALJ’s findings as to Plaintiff’s RFC.*
(Tr. 424).

On October 13, 2015, Ms. Lockhart received a letter from the Appeals Council
acknowledging that it received the U.S. District Court decision. (Tr. 426). The Appeals
Council also indicated that “[w]e plan to make a decision finding that the claimant was not
disabled through May 6, 2013, the date of the Administrative Law Judge’s decision.” (Tr.
426). In this letter, the Appeals Council provided Ms. Lockhart an opportunity to submit
additional information to be considered prior to making its final determination. (Tr. 432).
Counsel for Ms. Lockhart submitted Written Objections to the Proposed Findings Dated
October 13, 2015, which requested oral argument and also attached evidence from Glen
King, Ph.D. showing that upon objective administration of intelligence testing Ms. Lockhart
obtained a valid Full Scale 1Q score of 47. (Tr. 434-435). On March 4, 2016, the Appeals
Council denied Ms. Lockhart’s request for oral argument. (Tr. 410-411).

On May 3, 2016, the Appeals Council issued a Notice of Appeals Counsel Decision
Unfavorable. (Tr. 395). In its decision, the Appeals Council noted that “[w]hile the court
case was pending the claimant filed a new subsequent application for a period of disability

and disability insurance benefits on December 16, 2013, and after receiving an unfavorable

initial determination from the State agency, appealed to an Administrative Law Judge, who,
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in a decision dated August 6, 2015, found the claimant disabled as of August 29, 2013.” (Tr.
399). The Appeals Council neither affirmed nor reopened “the subsequent decision, and
thus, it remains binding for the period on and after August 29, 2013.” (Tr. 399).

Ms. Lockhart appeals from the Commissioner’s final decision and has exhausted all
administrative remedies. Judicial review proceeds pursuant to 42 U.S.C. § 405(g), and 28
U.S.C. §636(c). After careful scrutiny of the record and briefs, for reasons herein explained,
the Court REVERSES and REMANDS the Commissioner’s decision to AWARD
BENEFITS.

I. NATURE OF THE CASE

Ms. Lockhart seeks judicial review of the Commissioner’s decision denying her
application for disability insurance benefits. United States District Courts may conduct
limited review of such decisions to determine whether they comply with applicable law and
are supported by substantial evidence. 42 U.S.C. §405. The Court may affirm, reverse and
remand with instructions, or reverse and render a judgment. Id.

Il. STANDARD OF REVIEW

The Court’s review of the Commissioner’s decision is a limited one. The Court’s sole
function is to determine whether the ALJ’s opinion is supported by substantial evidence and
whether the proper legal standards were applied. See Jones v. Apfel, 190 F.3d 1224, 1228
(11th Cir. 1999); Bloodsworth v. Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983).

“The Social Security Act mandates that ‘findings of the Secretary as to any fact, if
supported by substantial evidence, shall be conclusive.”” Foote v. Chater, 67 F.3d 1553,

1560 (11th Cir. 1995) (quoting 42 U.S.C. §405(g)). Thus, this Court must find the
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Commissioner’s decision conclusive if it is supported by substantial evidence. Graham v.
Apfel, 129 F.3d 1420, 1422 (11th Cir. 1997). Substantial evidence is more than a scintilla—
i.e., the evidence must do more than merely create a suspicion of the existence of a fact, and
must include such relevant evidence as a reasonable person would accept as adequate to
support the conclusion. Lewis v. Callahan, 125 F.3d 1436, 1440 (11th Cir. 1997) (citing
Richardson v. Perales, 402 U.S. 389, 401, 91 S.Ct. 1420, 1427, 28 L.Ed.2d 842 (1971));
Foote, 67 F.3d at 1560 (citing Walden v. Schweiker, 672 F.2d 835, 838 (11th Cir. 1982)).

If the Commissioner’s decision is supported by substantial evidence, the district court
will affirm, even if the court would have reached a contrary result as finder of fact, and even
if the evidence preponderates against the Commissioner’s findings. Ellison v. Barnhart, 355
F.3d 1272, 1275 (11th Cir. 2003); Edwards v. Sullivan, 937 F.2d 580, 584 n.3 (11th Cir.
1991) (quoting MacGregor v. Bowen, 786 F.2d 1050, 1053 (11th Cir. 1986)). The Court
must view the evidence as a whole, taking into account evidence favorable as well as
unfavorable to the decision. Foote, 67 F.3d at 1560 (citing Chester v. Bowen, 792 F.2d 129,
131 (11th Cir. 1986). The Court “may not decide facts anew, reweigh the evidence, or
substitute [its] judgment for that of the [Commissioner],” but rather it “must defer to the
Commissioner’s decision if it is supported by substantial evidence.” Miles v. Chater, 84 F.3d
1397, 1400 (11th Cir. 1997) (quoting Bloodsworth, 703 F.2d at 1239).

The Court will also reverse a Commissioner’s decision on plenary review if the
decision applies incorrect law, or if the decision fails to provide the district court with
sufficient reasoning to determine that the Commissioner properly applied the law. Keetonv.

Dep t of Health and Human Servs., 21 F.3d 1064, 1066 (11th Cir. 1994) (citing Cornelius v.
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Sullivan, 936 F.2d 1143, 1145 (11th Cir. 1991)). There is no presumption that the
Commissioner’s conclusions of law are valid. 1d.; Brown v. Sullivan, 921 F.2d 1233, 1236
(11th Cir. 1991) (quoting MacGregor, 786 F.2d at 1053).
I1l. STATUTORY AND REGULATORY FRAMEWORK

The Social Security Act’s general disability insurance benefits program (“DIB”)
provides income to individuals who are forced into involuntary, premature retirement,
provided they are both insured and disabled, regardless of indigence.? See 42 U.S.C. §
423(a). The Social Security Act’s Supplemental Security Income (“SSI1”) is a separate and
distinct program. SSI is a general public assistance measure providing an additional resource
to the aged, blind, and disabled to assure that their income does not fall below the poverty
line.® Eligibility for SSI is based upon proof of indigence and disability. See 42 U.S.C. §§
1382(a), 1382c(a)(3)(A)-(C). However, despite the fact they are separate programs, the law
and regulations governing a claim for DIB and a claim for SSl are identical; therefore, claims
for DIB and SSI are treated identically for the purpose of determining whether a claimant is
disabled. Pattersonv. Bowen, 799 F.2d 1455, 1456 n. 1 (11th Cir. 1986). Applicants under
DIB and SSI must provide “disability” within the meaning of the Social Security Act which

defines disability in virtually identical language for both programs. See 42 U.S.C. §§423(d),

:DIB is authorized by Title 11 of the Social Security Act, and is funded by Social Security taxes.

See Social Security Administration, Social Security Handbook, § 136.1, available at
http://www.ssa.gov/OP_Home/handbook/handbook.html
3 SSI benefits are authorized by Title XV1 of the Social Security Act and are funded by general
tax revenues. See Social Security Administration, Social Security Handbook, §§ 136.2, 2100,
available at http://www.ssa.gov/OP_Home/handbook/handbook.html
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1382c(a)(3), 1382c(a)(3)(G); 20 C.F.R. §§ 404.1505(a), 416.905(a). A person is entitled to
disability benefits when the person is unable to

Engage in any substantial gainful activity by reason of any medically

determinable physical or mental impairment which can be expected to result in

death or which has lasted or can be expected to last for a continuous period of

not less than 12 months.

42 U.S.C. §§ 423(d)(1)(A), 1382c(a)(3)(A). A “physical or mental impairment” is one
resulting from anatomical, physiological, or psychological abnormalities which are
demonstrable by medically acceptable clinical and laboratory diagnostic techniques. 42
U.S.C. §§ 423(d)(3), 1382c(a)(3)(D).

The Commissioner of Social Security employs a five-step, sequential evaluation
process to determine whether a claimant is entitled to benefits. See 20 C.F.R. §§ 404.1520,
416.920 (2010).

(2) Is the person presently unemployed?

(2) Is the person’s impairment(s) severe?

(3) Does the person’s impairment(s) meet or equal one of the specific impairments

set forth in 20 C.F.R. Pt. 404, Subpt. P, App. 1?4

(4) Is the person unable to perform his or her former occupation?

(5) Is the person unable to perform any other work within the economy?

An affirmative answer to any of the questions leads either to the next question,

or, on steps three and five, to a finding of disability. A negative answer to any

question, other than step three, leads to a determination of “not disabled.”

McDaniel v. Bowen, 800 F.2d 1026, 1030 (11th Cir. 1986).

4 This subpart is also referred to as “the Listing of Impairments” or “the Listings.”
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The burden of proof rests on a claimant through Step 4. See Phillips v. Barnhart, 357
F.3d 1232, 1237-39 (11th Cir. 2004). Claimants establish a prima facie case of qualifying
disability once they meet the burden of proof from Step 1 through Step 4. At Step 5, the
burden shifts to the Commissioner, who must then show there are a significant number of
jobs in the national economy the claimant can perform. Id. To perform the fourth and fifth
steps, the ALJ must determine the claimant’s Residual Functional Capacity (RFC). Id. at
1238-39. RFC is what the claimant is still able to do despite his impairments and is based on
all relevant medical and other evidence. Id. It also can contain both exertional and
nonexertional limitations. Id. at 1242-43. At the fifth step, the ALJ considers the claimant’s
RFC, age, education, and work experience to determine if there are jobs available in the
national economy the claimant can perform. Id. at 1239. To do this, the ALJ can either use
the Medical Vocational Guidelines® (“grids”) or hear testimony from a vocational expert
(VE). 1d. at 1239-40.

The grids allow the ALJ to consider factors such as age, confinement to sedentary or
light work, inability to speak English, educational deficiencies, and lack of job experience.
Each factor can independently limit the number of jobs realistically available to an
individual. Id. at 1240. Combinations of these factors yield a statutorily-required finding of
“Disabled” or “Not Disabled.” 1d.°

IV. ISSUES

5See 20 C.F.R. pt. 404 subpt. P, app. 2; see also 20 C.F.R. § 416.969 (use of the grids in SSI
cases).

¢ For the purposes of this appeal, the Court utilizes the versions effective until March 27, 2017 as
that was the version in effect at the time of the filing of the claim.
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Ms. Lockhart raises two issues for review:

(1)  Whether the Commissioner’s decision should be reversed because the Appeals
Council erred by failing to properly reject Ms. Lockhart’s pain testimony.

(2)  Whether the Commissioner’s decision should be reversed because the Appeals
Council erred by failing to resolve the ambiguity in the record regarding Ms.
Lockhart’s cognitive decline prior to issuing its unfavorable decision.

See, Plaintiff’s Brief (Doc. 13 at p. 7).
V. ANALYSIS

Ms. Lockhart argues that the Commissioner’s decision should be reversed because the
Appeals Council erred by failing to resolve the ambiguity in the record regarding Ms.
Lockhart’s cognitive decline prior to issuing its unfavorable decision. At the Appeals
Council’s invitation on remand, Ms. Lockhart submitted the psychological evaluation of Glen
D. King, resulting from her examination on April 24, 2015. (Tr. 439- 442). Dr. King
administered the WAIS-1V and found that the claimant had “a Full Scale 1Q of 47, placing
her in the moderate range of intellectual disability at the present time relative to her same age
peers.” (Tr.441). The Appeals Council concluded “[w]hile this report provides substantial
support for the Administrative Law Judge’s subsequent decision, it does not change the
weight of the evidence and the factors we considered to determine that the claimant was not
disabled from July 1, 2011, through May 6, 2013.” (Tr.405). Inso concluding, the Appeals
Council noted that Dr. King did not review any of the previous consultative exams or
psychological testing which included testing showing Ms. Lockhart “was assessed with a

Full Scale 1Q of 76 when she was 16 years old.” Id. Further, the Appeals Council noted this

Page 11 of 14



result “was consistent with the evaluation of the consultative examiner Dr. Stutts in
November 2011, who noted that the claimant’s IQ was in the low average to borderline
range.” Id.

Any failure on Dr. King’s part to consider the older IQ test and Dr. Stutt’s
consultative exam does not undermine the later 1Q testing and Dr. King’s opinions as to Ms.
Lockhart’s cognitive ability reached as a result of her examination and subsequent testing.
Indeed, the remoteness of the 1Q result achieved when Ms. Lockart was 16 years old makes it
less reliable than the more recent April 2015 result achieved when Ms. Lockhart was 50
years of age. This is especially so in light of the evidence of Ms. Lockhart’s cognitive
decline following the surgery to remove her brain tumor in July, 2011. (Tr. 229-230; 30-31).

Indeed, Ms. Lockhart testified that following the surgery “it did something to my nerve in a
why | would react, and I will cry all the time and do stuff, and to me, it wasn’t normal” and
this was keeping her from working. (Tr. 31). Moreover, Dr. King diagnosed “moderate
intellectual disability” and concluded that Ms. Lockhart

has a definite constriction of interests and inability to profit from normal life

experiences, due to her moderate intellectual disability. She will not be able to

function the regular workplace for any length of time. She would ordinarily

only be able to do simple tasks and probably in a sheltered workshop type

situation. If benefits are granted for her, she will not be able to manage them

herself.
(Tr. 442). Thus, the Court concludes that the Appeals Council failed to resolve the
ambiguity in the record regarding Ms. Lockhart’s cognitive decline.

In her opinion, the ALJ recognized that Ms. Lockhart “last worked in July 2011. She

stopped working because she had brain surgery. She had a tumor removed. She is still not
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herself. She is having migraine headaches.” (Tr. 17). The ALJ further noted that Ms.
Lockhart testified at the hearing that “she would rather be working. She is depressed. She
just sits and cries. She wants to do the stuff that she used to do. She gets nervous and shakes
sometimes. She can not be still and when she is trying to talk to someone, she cannot.” (Tr.
18). After considering Ms. Lockhart’s testimony and the medical evidence of record, the
ALJ concluded that “the claimant’s medically determinable impairments could reasonably be
expected to produce the alleged symptoms, and that the claimant’s statements concerning the
intensity, persistence and limiting effect of these symptoms are generally credible.” (Tr. 20).
The ALJ further stated “I observed the claimant’s statements of record and her hearing
testimony to be honest and candid’ spontaneous’ straightforward’ responsive to questions
presented: sincere; and generally consistent with her medical history, including the evidence
noted above. I further note that she maintained good eye contact and freely admitted what
she was still able to do in her home.” (Tr. 20-21).

Because the Court concludes that the Appeals Council failed to resolve the ambiguity
in the record regarding Ms. Lockhart’s cognitive decline, the Court concludes that this matter
is due to be reversed and remanded for an award of benefits. This is especially so since the
ALJ saw Plaintiff’s demeanor during her testimony, and therefore was in the best position to
assess her credibility concerning the testimony of her cognitive decline at the time of the
decision. Indeed, it would be futile to remand this case for a further hearing because there is
no way now to fully assess Plaintiff’s cognitive decline and credibility for the time period
between July 1, 2011, through May 6, 2013 and is already receiving benefits for the period

on an after August 29, 2013. (Tr. 399).
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V1. CONCLUSION

Accordingly, the court concludes that this case is due to be reversed and remanded
to the Commissioner with instructions to award benefits to the claimant for the period at issue
in this appeal. I1tis ORDERED that in accordance with Bergen v. Comm t, of Soc. Sec., 454
F. 3d 1273, 1278 fn. 2 (11th Cir. 2006), the plaintiff shall have ninety (90) days after she
receives notice of any amount of past due benefits awarded to seek attorney’s fees under 42
U.S.C. §406 (b). See also Blitch v. Astrue, 261 Fed. Appx. 241, 242 n. 1 (11th Cir. 2008).

A separate judgment shall accompany this opinion.

DONE this 27th day of February, 2018.

/sl Terry F. Moorer

TERRY F. MOORER
UNITED STATES MAGISTRATE JUDGE
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